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1 RECOMMENDATION 

 

i. That the Planning Committee agree to support the proposed new 

Scheme of Delegation for powers to delegated to the Head of 

Planning and Economic Development; 

ii. A report including the comments of the Constitutional Development 

Members Panel and the Planning Committee be referred to Full 

Council with a recommendation that the new Scheme of Delegation 

for powers to delegated to the Head of Planning and Economic 

Development be adopted. 

 

2 PURPOSE OF THIS REPORT 

 

2.1 This report sets out proposed changes to the Scheme of Delegation in relation to 

the Council’s function as Local Planning Authority (LPA). This review has been 

undertaken in response to Recommendation 40 of the recent Peer Review of the 

Council’s Planning Service undertaken by the East of England Local Government 

Association. The report sets out the findings of the review and recommends that 

the existing Scheme of Delegation, that details the powers delegated to the Head 

of Planning and Economic Development, be revised and updated.  

 

2.2 This is consultation report to the Planning Committee seeking views upon the 

review undertaken and the recommendation it has reached. Any comments of the 
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Planning Committee will be taken into consideration before this review is passed 

to Full Council for consideration and final decision.   

 

3 REASONS FOR RECOMMENDATION 

 

3.1 The proposed revisions to the Planning Scheme of Delegation seek to: 

provide wording which is clear and up to date; encourage only larger 

schemes with wider impacts and those of public interest to be referred to the 

Planning Committee; make improvements to the Member Call-in process. 

Updating the Scheme of Delegation would require a change to the Council’s 

Constitution. This can only be agreed by Full Council and therefore the 

recommendation is that the Constitutional Development Members Panel 

agree the proposals and pass them forward for consultation with the 

Planning Committee before being put to Full Council for further approval. 

 

4 BACKGROUND 

 

4.1 An external review of the Council’s Planning Service was undertaken in 

2019 by the East of England Local Government Association (EELGA). Their 

Planning Peer Review Report, published on the 27 September 2019. The 

Peer Review identifies opportunities for the department to deliver improved 

outcomes through 48 recommendations split between different issues, 

inclusive of 11 which relate to the Planning Committee and Corporate 

Issues. 

 

Recommendation 40: Review of Scheme of Delegation  

4.2 This report seeks to address Recommendation 40 which was:    

40: Review the scheme of delegation in order to ensure it is clear 

consistent and up to date including: 

a.   It being permissive delegating authority to officers except for 

clearly defined exceptions; 

b.  Unambiguous; 

c. Encourages only larger schemes with wider impact and those of 

public interest to be referred; 

d. Avoids the introduction of processes which could cause 

unnecessary delay or provide procedural risks; 

e. Includes any call in/public interest tests that are fit for purpose, 

have appropriate gatekeeping and are of a suitably tight scope. 

 

4.3 The following bullet points reflect a summary of the comments from the Peer 

Review.  

 Councils should aim to achieve high rates of delegation. Hertsmere 

is currently the same as the national average at 94%.   

 Local Planning Authorities (LPAs) achieving higher rates of 

delegation and effectiveness normally do so with inclusive schemes. 

Less flexible exclusive schemes listing types of applications which 

are delegated are increasingly rare.  
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 Listing types of application runs the risk that non-contentious minor 

items get caught and referred.  

 Minimising the extent to which more routine matters are dealt with by 

Committee leaving it to concentrate and give time to more complex 

and controversial schemes.  

 The Council’s current scheme sets low thresholds meaning that 

relatively minor matters find their way on to Committee agendas, 

reducing the effectiveness of the Planning function and potentially 

causing reputational damage.  

 An effective call-in system, that is the ability for any Councillor to call 

in applications for determination by Committee, is an essential part 

of Planning decision-making and the democratic process. However, 

good practice schemes: (i) limit the period during which the call-in 

can operate to avoid unnecessary delay; (ii) require planning 

reasons for the referral; and (iii) include a gatekeeping role.  

 

5  New Scheme of Delegation - Inclusive verses Exclusive  

 

5.1  Within their report, the Peer Review has defined Schemes of Delegation into 

2 main types: 

 

Exclusive: The Scheme specifically lists the types of applications which 

are delegated. All other matters retain with the Planning 

Committee for determination.   

 

Inclusive:  All matters are delegated to officers with criteria concerning 

any application types or situations when matters should be 

referred to Planning Committee for decision.  

 

5.2 At the moment Hertsmere’s Scheme of Delegation is ‘Exclusive’ in that it is 

worded to try and make specific and explicit reference to all the application 

types and functions for which the Head of Planning and Economic 

Development is being given delegated authority. In those scenarios where it 

is unclear if an application falls within the wording, the determination of the 

matter would rest with the Planning Committee.      

 

5.3 The weaknesses of this (exclusive) form of wording are:  

 

(i) Lack of Flexibility:  

When a Scheme is drafted to exclude certain application types from 

the scope of delegated decision making, certain assumptions or 

guesses have to be made on what applications are likely to be of 

significant impact or public interest to warrant automatic committee 

consideration. In practice the impact or interest an application will 

generate is determined by multiple factors. As highlighted by the 

Peer Reviewer, listing ‘types’ of application runs the risk that general 
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non-contentious minor items get caught and referred. Operationally, 

under the current Scheme of Delegation any development of 5 or 

more dwellings must be referred the Planning Committee for 

determination.     

 

(ii) Out of date: 

A Scheme of Delegation which specifies particular application types 

can become out of date as new application types are introduced by 

Government. This is the situation with Hertsmere’s current Scheme 

which doesn’t cover the plethora of Prior Approval applications for 

proposed Changes of Use such as Office to Residential conversions. 

There remains a specific clause in the wording (1(viii)) for the 

determination of applications for the extension of time limits, but the 

legislation allowing for this was withdrawn by Government in 2013.   

 

(iii) Complexity: 

The length and level of detail within the existing Scheme of 

Delegation makes it a complicated document to read. This can make 

it more difficult for the public to understand the process the 

application they are interested in will follow. Contentious applications 

dealt with by the Council may be subject to challenge via Judicial 

Review, the grounds for which would be based on a failure of the 

Council to follow the process correctly. The more complex the 

drafting of a Scheme of Delegation, the greater the possibly that a 

clause may be misunderstood or not wholly complied with, so 

increasing the risk that the Council might face a challenge.    

 

5.4 In accordance with the Peer Review findings, the recommendation is that 

the Council adopt a new (inclusive) Scheme of Delegation whereby all 

matters are delegated to the Head of Planning Economic Development. This 

would mean that if there was a lack of clarity about how an application 

should be dealt with, the default position would be that its determination can 

be undertaken by officers.  

 

5.5 In order to secure the correct level of control and oversight, it is proposed 

that these delegated powers given to the Head of Planning and Economic 

Development be restricted in 2 ways: (i) Exceptions and (ii) Prior 

Consultation. 

 

Exceptions  

5.6 There are some matters where it is going to be appropriate that they are 

dealt with by the Planning Committee in the most open and transparent 

manner. A good example would be applications for which the Council is the 

Applicant or the landowner. Similarly, ‘major’ applications which have the 

greatest potential to impact on the Borough and its residents should be dealt 

with by the Planning Committee so that interested parties can make 

representations and hear the debate on the merits of the proposal as the 
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decision is made. It is therefore suggested that there will continue to be 

some exclusions identified in the new Scheme of Delegation which would 

always be referred to the Planning Committee for final determination. 

 

5.7 In the case of ‘major’ applications, the current scheme of delegation allows 

for these proposals to be refused by officers. It is suggested that this be 

altered to require that all decisions on major applications be determined by 

the committee. There is a significant pressure upon Hertsmere (like all other 

LPAs) to secure the delivery of housing to meet increasing housing targets. 

Against this backdrop, it is important that the Committee has the chance to 

review any recommendation to refuse schemes that could result in the 

delivery of new dwellings, the provision of jobs or other benefits flowing from 

development proposals.           

 

5.8  One exception to this where a Developer might seek to make Minor Material 

Amendments to a scheme after the planning permission has been made. 

There is no statutory definition of a ‘minor material amendment’ but it is 

likely to include any amendment where its scale and/or nature results in a 

development which is not substantially different from the one which has 

been approved. Given the broad scope of what can be agreed via this 

mechanism, to ensure appropriate oversight of these types of application it 

is proposed that they would require prior consultation with the Chairperson 

of the Planning Committee (see below). The Scheme of Delegation is silent 

on Non Material Amendment applications which would fall to officers to 

determine.  

 

Prior Consultation   

5.9 There are other application types for which their level of wider public interest 

or impacts will be determined by the specific details of each proposed 

development. The proposal is to require that some application types are 

subject to prior consultation with the Chairperson of the Planning 

Committee. This ensures a level of democratic oversight whilst avoiding the 

need for lots of different application types being added to the Exceptions 

List so that they always need to be referred to the Planning Committee, 

whether the case warrants it or not.  

 

5.10 A similar situation is already contained within the current Scheme of 

Delegation regarding applications for 1 to 4 new dwellings which require 

prior consultation with the Committee Chairperson. The intention is to 

extend this model further to cover more application types so that they can 

be removed from the Exceptions List. Operationally, the Head of Planning 

and Economic Development, and the Development Team Manager should 

be working closely with the Planning Committee Chairperson and therefore 

it is not considered that increasing the number of cases which require this 

prior consultation would represent an additional burden.   
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5.11 Within the current Scheme of Delegation there are also decision processes 

from the wider planning function such as Strategic Planning or Community 

Infrastructure Levy (CIL) matters, which fall within the remit of the Planning 

Portfolio Holder. It is proposed to extend this same model of decision 

making powers resting with the Head of Planning and Economic 

Development subject to prior consultation with the Portfolio Holder. There 

will be some matters that cannot be handled via this route such as decisions 

to adopt new plans or policies. For these, it is proposed that the new 

Scheme of Delegation is explicit as to what the correct approval body is so 

that it can be used as a single comprehensive guidance document for 

officers and other interested parties in and outside the Council.  

 

5.12 Appendix 1 sets out the existing and proposed Schemes of Delegation side 

by side. The new version has been simplified and significantly shortened in 

length. There are some elements from the previous Scheme which currently 

sit within the powers of the Head of Planning and Economic Development 

but are rarely used. For example, [U] “the making or creation, 

extinguishment or modification of rights or way”. These elements have been 

retained as written as they fall outside of the scope of this review, but they 

have been refigured into the new layout of Items of Exclusion and Items 

requiring Prior Consultation.        

 

6. Councillor Call-In Powers  

 

6.1 The Peer Review highlights that an essential part of Planning decision-

making and the democratic process is that local Ward Councillors have the 

ability to call-in applications of concern within their ward. However, under 

the current system there are areas which could be improved:    

 

(i) No geographical limitation:  

The provision for Member Call-in as currently drafted allow any 

Member to call-in an application in any ward across the Borough. 

This seems to undermine the purpose of the process of the call-in, 

i.e. the Ward Councillor to represent their own community. 

 

(ii) Date for submission: 

The current wording stipulates call-ins are received within 4 weeks or 

20 days, whichever the greater. Deadlines like this with multiple 

elements are often confusing and lead to mistakes.  

 

(iii) List of exclusions: 

At present the Member call-in powers are limited to exclude Prior 

Approval submissions relating to the: (i) prior approval for demolition; 

(ii) prior approval for agricultural and forestry buildings, and (iii) the 

prior approval for the siting of Telecoms masts. However, this list has 

not kept pace with the multiple new prior approval mechanisms for 

proposed changes of use such as Office to Residential conversions. 



  

Page 7 of 12 
AC.v1.24.01.2020 

The list as it stands is also silent on applications for Lawful 

Development Certificates.  

 

New wording – Ward only limitation* and Deadline  

6.2 In order to address the first 2 points highlighted above, it is proposed that 

the wording in the new Scheme of Delegation include: 

 

(i) A limitation to ensure that Councillors can only call-in applications 

within their own ward* to cement their role as local representative. 

Within the wider recommendations of the Planning Peer Review are 

suggestions for the Council to review the pre-application process with 

a view to including greater Councillor involvement. Applicants are 

already encouraged by Government guidance to “work closely with 

those affected by their proposals to evolve designs that take account 

of the views of the community”. It would be unmanageable for an 

Applicant to seek to engage with all Councillors across the Borough 

and therefore there is seen to be a benefit to direct the focus of 

powers to the ward representatives.  

* [This section has been updated in light of the comments by the 

Council’s Constitutional Development Members Panel – See Section 

7 below] 

 

(ii) It is proposed that the deadline date for call-ins will be fixed and set 

out on the weekly list that the application is included on when first 

received. This will provide certainty and avoid potential mistakes.  

   

Prior Approvals  

6.3 Prior Approval applications are very problematic because if the Council fails 

to issue its formal response within the timeframe set, the proposal is 

deemed to be approved. Whilst on the face of it there might be time to take 

a prior approval submission to a committee within the timeframe allowed for 

its consideration, often the comments of consultees are crucial to the 

Council’s stance on the proposal. Consideration without these consultee 

comments would not be a good use of the Planning Committee’s time, and 

there may not be sufficient time once they have been received to allow the 

proposal to be included on an agenda. If prior approval applications were 

included within the scope of Member call-in, the concern would be that this 

caused a delay that resulted in a development considered not to be positive, 

was awarded a deemed approval by default. 

 

Lawful Development Certificates  

6.4 A Lawful Development Certificate application seeks a determination from 

the Council, as LPA, on whether an existing use or development, or a 

proposed use or development, is lawful in planning terms. These are not 

planning applications. If the LPA is satisfied that the appropriate legal tests 

have been met, it must grant a lawful development certificate. The wider 

planning merits of a proposal cannot be taken into account. Historically at 
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Hertsmere submissions for Lawful Development Certificates for existing 

uses were at one time dealt with by Legal Services as they are an evidential 

assessment. Given the nature of these submissions and the inability for 

planning merits to be applied to their assessment, it is considered that there 

is no value in them being included within the scope of applications that can 

be subject to Call-in to the Planning Committee.  

 

Gatekeeper Role  

6.5 The Peer Reviewer highlighted the benefit of a Gatekeeper role within the 

Call-in process. This doesn’t exist in Hertsmere’s current Councillor call-in 

process and so anything which is called-in is referred to the Planning 

Committee. The Reviewer recommended that careful consideration should 

be given around whether any scheme that is called-in is sufficiently 

controversial on relevant planning grounds. The risk being that calling-in 

applications to Planning Committee that don’t demonstrate a wider public 

interest or potential significant impacts, risks wasting resources and creates 

an associated risk of reputational damage for the Council. 

 

6.6 Assigning the Gatekeeper role to officers can put pressure on their 

relationship with individual Members and therefore this is not advocated. 

Instead, it is suggested that this responsibility better sits with the 

Chairperson or the Planning Committee. The Planning Chairperson will be 

well placed to predict the wider public interest in matters for which call-ins 

have been received and, with the support of officers, ensure a consistent 

approach is taken across the Borough. The Planning Chairperson already 

has a role in agreeing the size of committee agendas to ensure that there is 

sufficient time to deal with all the matters at hand. This gatekeeper role for 

call-in requests is an extension of this and ensures that the finite resource of 

the Planning Committee’s time is used most efficiently to determine 

applications that will deliver housing, jobs and other development related 

benefits to the Borough.         

 

7.  Constitutional Development Members Panel 

 

7.1 At the Constitutional Development Members Panel (CDMP) in January 2020 

there was support for the principle of changing the Scheme of Delegation 

from an ‘Exclusive’ scheme to an ‘Inclusive’ scheme to increase the scope 

of powers delegated to the Head of Planning Economic Development.  

 

Gatekeeper Role  

7.2 The call-in request process is designed to allow ward Councillors to refer 

applications to the Planning Committee for consideration and greater public 

scrutiny where there is a planning reason to do so. The introduction of the 

Gatekeeper role means that it would now be the Planning Committee 

Chairperson that would sit in judgement on whether the identified planning 

reason for the call-in request warrants the referral of the matter to the 

planning committee.     
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7.3 The CDMP discussion highlighted the need for support to be provided to the 

Chairperson of the Planning Committee in assessing the reasoning 

specified on the call-in requests. To ensure this is the case, the proposed 

wording of the Scheme of Delegation has been amended with reference 

made to ‘in consultation with’ the Head of Planning and Economic 

Development added to section 1.2 (c).  

 

7.4 There remains an onus on officers to support Councillors whenever there 

are planning issues arising. Therefore should an individual Councillor have 

concerns about a proposal within their ward, they should (in accordance 

with Section 2.5 of the Council’s Code of Conduct for Members and Officers 

Dealing with Planning Matters) approach officers a seek advice on what the 

planning reasons might be relevant to their concerns. Officers will then 

provide them with support when filling in their call-in request form.   

 

7.5  There was also a request that the call-in form be updated and other options 

such as electronic/online forms be looked to make it easier for Councillors to 

submit their requests within the timescale provided. The proposed wording 

within the Scheme of Delegation refers to ‘the prescribed form’. This allows 

operational flexibility for the actual form to be updated as per operational 

needs or when new technology allows for improvements. The intention is for 

work to undertaken to see what scope there is to roll out electronic forms. 

The wording ‘the prescribed form’ will not prevent this, indeed it will allow for 

this change to be implemented quickly when the right solution has been 

identified.     

 

Extent of Call-in Powers  

7.6 The debate at CDMP highlighted that: (i) many Councillors have always 

assumed that the power to request the call-in of an application was already 

limited to the ward Councillors only; (ii) that it is difficult to define the extent 

of the likely impact of developments as issues would follow ‘invisible’ 

administrative boundaries; and (iii) there will be occasions whereby the ward 

Councillor will wish to speak as the Community Advocate or for some other 

reason not wish to personally request the application be called-in.  

 

7.7  In practice, it is highlighted that the scale of major developments (as defined 

in the Town and Country Planning (Development Management Procedure) 

(England) Order 2015), is relatively small. It encompasses all applications 

where 10 or more new dwellings are to be provided. Under the proposed 

wording for the new Scheme of Delegation all these applications would 

automatically be referred to the Planning Committee for determination.  

 

7.8 The power to request a call-in is therefore more relevant to smaller 

applications of 9 dwellings or fewer. It is possible that these applications 

could trigger wider impacts and therefore it is suggested that the scope of 

call-in powers be amended to reflect the comments of CDMP to extend the 
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powers of ward Councillors to request a call-in for applications in their own 

ward and for applications within immediately adjacent wards. Another 

benefit of this change is that it allows for greater flexibility if one or both/all 

the ward Councillors are for any reason unable to request the call-in 

themselves.       

 

7.9  The call-in request powers are complemented by provision 1.1.7 which 

allows the Head of Planning and Economic Development to refer any 

application they consider should, in the public interest, be determined by the 

Planning Committee. Within the recent review of the Planning Service the 

Peer Reviewer has highlighted the importance of the planning process being 

open and transparent. The Councillor call-in process is not therefore relied 

upon in isolation to identify those applications which need to be heard by the 

Planning Committee. There is also a responsibility for officers to apply the 

‘public interest test’ when considering the appropriate decision process for 

different applications.  

 

Public Call-in  

7.10 Comment was raised within CDMP debate that the review of the Scheme of 

Delegation had not been used as an opportunity to introduce a public call-in 

provision. Examples these types of mechanisms exist in some other 

Authorities. Typically they specify that when a set threshold relating to the 

number objections received, or a set number of signatures to a petition (or 

similar) is surpassed, the application is automatically referred to the 

Planning Committee.  

 

7.11  The purpose the Councillor call-in request mechanism is to ensure that 

those applications which are generating wider public interest are referred to 

the Planning Committee. However, these powers are curbed to ensure that 

only application which are raising valid planning concerns are referred. This 

is an important limitation to prevent committee agendas becoming 

overloaded with applications for which the issues raised are non-planning 

matters that the Council cannot allow to influence it decision making as the 

Local Planning Authority.  

 

7.12 Officers highlighted in the CDMP meeting personal experiences of working 

in Authorities which had these pubic call-in mechanisms. Once the threshold 

is known, it becomes easy for local interest groups to rally together sufficient 

support to meet the criteria. This then introduces a new an administrative 

burden. If the threshold specifies in excess of 20 signatures on a petition 

from those living, working or studying in the Borough, officers than have to 

spend time checking all the signatures on any petitions received meet these 

requirements.   

 

7.13 The main impact of a public call-in mechanism is that it doesn’t not include 

this test for a valid planning reason to be identified. The outcome can be 

applications being referred to the committee on the basis of non-planning 
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reasons, such as concerns regarding the impacts on private property rights, 

which the committee cannot then take into account. This can generate great 

public dissatisfaction when they hear within the Planning Committee 

meeting officers advising members that the issues being raised are not valid 

planning issues.  

 

8 FINANCIAL AND BUDGET FRAMEWORK IMPLICATIONS 

 

8.1 None for the purposes of this report. 

 

9 LEGAL POWERS RELIED ON AND ANY LEGAL IMPLICATIONS 

 

9.1 None for the purposes of this report. 

 

10 EFFICIENCY GAINS AND VALUE FOR MONEY 

 

10.1 Non-cashable efficiencies should be generated by reducing the likelihood of 

planning matters that to not represent significant or widespread impacts 

being referred to the Planning Committee for determination. 

 

11 RISK MANAGEMENT IMPLICATIONS 

 

11.1 None for the purposes of this report. 

 

12 PERSONNEL IMPLICATIONS 

 

12.1 None for the purposes of this report. 

 

13 EQUALITIES IMPLICATIONS 

 

13.1 None for the purposes of this report. All decisions will continue to be made 

in transparent manner with the officer report detailing the assessment 

undertaken and the matters considered being published on the Council’s 

website.       

 

14 CORPORATE PLAN and POLICY FRAMEWORK IMPLICATIONS 

 

14.1 None for the purposes of this report.  

 

15 ASSET MANAGEMENT IMPLICATIONS 

 

15.1 None for the purposes of this report. 

 

16 HEALTH AND SAFETY IMPLICATIONS 

 

16.1 None for the purposes of this report. 
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17 BACKGROUND DOCUMENTS USEDTO PREPARE THIS REPORT 

  

Document Title: Filed at: 

Hertsmere Borough Council, Peer Review of 

Planning function undertaken by the East of 

England Local Government Association 

(EELGA), 27 September 2019.  

Council’s Website.  

 


